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Gurvent Lopics. 


r the death of Hon. Sherman S. Rogers, 

which occurred on the 23d inst., at Santa 
Barbara, ‘Cal., at the home of his son, R. 
Cameron Rogers, the bar of the State loses 
one of its most brilliant ornaments, and the 
city of Buffalo one of her favorite sons. For 
many years he had been a leader in every 
movement for the purification of law and 
politics. In the field of civil service reform 
he had been especially active. His leading 
characteristics were candor, courage and 
honesty of purpose and motive. ‘He was the 


soul of honor and the very personification of | 


courtesy. It was in 1854 that Mr. Rogers, 
after several years’ practice of his profession 
in Bath, Steuben county, settled in Buffalo, 
and since that time he had been closely iden- 
tified with the material, social, legal and 
municipal progress of the Queen city. His 
talents as a lawyer gained quick recognition, 
and his advancement was rapid. 
larger field of State and National affairs also, 
he soon became known and his popularity 
increased as the knowledge of his merit and 
ability gained wider publicity. In 1872 he 
was a leading member of the commission to 
revise the Constitution of the State, and one 
of its trusted advisers. Three years later he 
was nominated and elected State senator by 
the largest majority ever given in the dis- 
trict. As a candidate for the office of lieu- 
tenant-governor, on the ticket headed by 


Vor. 61— No. 13. 


Edwin D. Morgan, he went down to defeat, 
but had the satisfaction to receive the largest 
vote of any candidate on the ticket. During 
his whole life Mr. Rogers took the liveliest 
interest in young men, and especially in 
young lawyers, many of whom he aided when 
aid was most needed. Grover Cleveland is 
only one of many students in his law office 
who have become distinguished. Mr. Rogers 
was an earnest and consistent advocate of 
civil service reform, and was a member of 
the executive committee of the National Civil 





In the | 


Service Reform for many years. He was a 
director of the Bank of Buffalo, and of the 
Bell Telephone Company, of that city, presi- 
dent of the Fine Arts Academy, and presi- 
dent of the trustees of Calvary Presbyterian 
_Church. He was twice president of the State 
sar Association. Since 1883 he had been 
the head of the well-known law firm of 
Rogers, Locke & Milburn. He never ceased 
to urge and labor for the elevation of the 
profession of his choice, and gave his time 
and talents freely to every good work. He 
was a polished gentleman of the old school, 
genial, kindly, courteous and only too happy 
to serve his friends. He never quailed in 
the face of duty, no matter what the apparent 
danger, and was as far from the time-server 
as the poles are separated. Popularity at the 
expense of his own convictions and prin- 
ciples he never sought, and when it became 
| necessary, in his opinion, to speak the truth, 
he eave it voice in such a way as to make the 
dishonest tremble. Not only Buffalo, but 
the State and Nation mourn the death of 
| Sherman S. Rogers. 





A correspondent of the Chicago Legal 
News, Mr. Shirley T. High, a member of the 
law firm of Pence, Carpenter & High, of 
| Chicago, has written the editor of that paper 
'to the effect that he has received a letter 
from a lawyer residing in a small town in 
| Towa (name not given) who describes him- 
| self on his letter-head in the following unique 
manner: “ Practices in every court on the 
western hemisphere, perfects titles and buys 
and sells mortgages, makes loans and collec- 
tions. Ama red-headed, scar-faced, freckle- 
begrimed Legal Napoleon of the Slope, and 
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always in the saddle. Active as the wild, 
untamed feline. Fierce as a lion and gentle 
as a dove. And with good advice make 
war.” But for the high standing of the 
gentleman to whom this letter was sent, and 
his undoubted reputation for veracity, one 
might be justified in regarding this as a 
piece of harmless fiction. Assuming that 
this wild, untamed catamount is at large, 
some one ought to organize a party and 
bring down this “ Legal Napoleon of the 
Slope ” without unnecessary delay. 





The celebration of “ John Marshall Day,” 
on February 4th, next, now gives promise of 
being so enthusiastic and general as to fully 
vindicate the disinterested efforts of its pro- 
moters. The celebration, according to pres- 
ent indications, will be truly national, elab- 
orate plans being in process of formation 
under the auspices of State and National bar 
associations. President McKinley has ap- 
pointed a national committee, and an address 
has been issued setting forth the purpose of 
the observance and suggesting plans for 
making it most impressive and memorable. 
The date, February 4th, it will be remem- 
bered, marks the beginning of the great 
jurist’s career as chief justice, extending as it 
did over a period of thirty-four years. The 
efforts now making to induce congress and 
other departments of the government to par- 
ticipate officially in the celebration, as well 
as the most praiseworthy undertaking of 
prominent lawyers in Virginia to obtain and 
permanently preserve the residence of the 
chief justice in Richmond and there collect 
objects commemorative of his life and work, 
are so obviously in the right direction that 
every member of the profession should lend 
his influence to their accomplishment. That 
valuable and lasting results will attend the 
coming celebration cannot for a moment be 
doubted. We hope to see the enthusiasm 
and interest in it increase as the date of the 
celebration approaches. 





The Circuit Court in Kansas City recently 
decided, in effect, that what may be termed 
a “peaceful boycott” is entirely legal. It 
appears that a veterinary surgeon who em- 


/ her, and not 





ployed non-union workmen in his horse- 
shoeing shop, alleged that members of the 
horseshoers’ association conspired to ruin 
him by means of the boycott —in other 
words, inducing firms to take their horse- 
shoeing trade from him and give it to union 
shops. On the trial, these allegations were 
substantially proved. The veterinary also 
alleged that his business had been damaged 
by some of these firms leaving him. There 
were no threats, nor intimidation, nor talk of 
violence. The court decided that the veter- 
inary had no cause of action against the asso- 
ciation, and reasoned thus: ‘“ These gentle- 
inen composing these unions had a right to 
combine together to get that trade by peace- 
ful argument, and had a right to use fair, 
persuasive means to induce Dr. Black’s cus- 
tomers to leave Dr. Black, and come to them. 
This thing is done every day by merchants. 
Every day a half dozen drummers call on 
the country merchants and solicit their trade. 
Merchants who are in competition with each 
other in this city send out their city salesmen 
every day to solicit business from customers 
of competitors. Yet no complaint is made 
of that, because they have a right to do it. 
The evidence here fails to show that these 
union delegates did anything except to argue 
with people and try and persuade them to 
leave Dr. Black. That combination was 
formed for a lawful purpose, and there is 
nothing wrong in such combinations so long 
as threats and violence are not resorted to.” 





In the death of his estimable wife, Judge 
Robert Earl, formerly for many years a mem- 
ber of the Court of Appeals Bench, will have 
the heartfelt sympathy of a very wide circle of 
friends throughout the empire State. Not 
only is it a personal loss to the venerable jurist, 
but thousands who had learned to appreciate 
the many noble qualities of the deceased will 
mourn her death. In every good and noble 
work she was ever found occupying a leading 
place — indeed, the people of Herkimer, where 
Mr. and Mrs. Earl had made their home for 
very nearly half a century, fairly reverenced 
without cause. 


As a single in- 
stance of the public-spiritedness and generosity 
of Mr. and Mrs. Earl, it is worth mentioning 
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that about four years they united in placing 
their beautiful home on North Maine street at 
the disposal of the people of Herkimer that it 
might be used as a public library. The de- 
ceased, born Juliet Z. Wilkerson, was united 
in marriage to Judge Robert Earl in 1852. 
Soon after their marriage she and her husband 
went to Herkimer, where they had ever since 
resided. The deceased was a life member of 
the Herkimer County Historical Society, an 
honorary member of the Progressive Club of 
Herkimer, and an active member of the 
Daughters of the American Revolution. The 
only surviving relative, besides her husband, is 
a brother, Charles H. Wilkerson, of Richfield. 
Mrs, Earl was a devout Christian and a mem- 
ber of Christ church for many years. To it 
she gave much of her time and devotion, and 
when the present edifice was erected she and 
her husband contributed liberally of their means. 
The death of such a noble christian woman is 
a loss which cannot be computed. No wonder 
the village of Herkimer is in mourning for its 
beloved friend and loyal helper. Not only the 
bereaved husband, but the entire State has sus- 
tained a loss in the death of Mrs. Earl. 





In another column of this issue will be found 
an interesting communication with reference to 
the publication of the United States Reports. 
A part of this communication was published 
in the last issue, but it was so mangled in the 
make-up as to be but partly intelligible. We 
commend what our correspondent has to say 
on this subject to the careful attention of the 
profession and should be glad to have further 
expressions of opinion on the subject. 


a 


Hotes of Cases. 

Accident Insurance — Intentional Injuries. — In 
Matson vy. Travelers’ Ins. Co., decided by the Su- 
preme Judicial Court of Maine in January, 1900, ' 
was held that where an accident insurance policy 
contains a provision that the insurance shall not 
cover “ intentional injuries, inflicted by the insure: 
or by any other person, except burglars or rob- 
bers,” the insured cannot recover of the insurer 
for injuries inflicted upon him by another, not a 
robber or burglar, who made an assault upon him 
even if the injury sustained was not precisely that 
intended, provided the act was intentional, was 
directed against the insured, and some injury to 
him was intended. The court said: 





The plaintiff was the holder of an accident in- 
surance policy issued by the defendant corpora- 
tion, which entitled him to receive, if disabled by 
bodily injuries sustained through “ externa’, vic- 
lent and accidental means,” a certain sum of money 
each week while the disability continued. The 
policy contained a clause which provided that the 
insurance should not cover, among other things, 
“intentional injuries inflicted by the insured or by 
any other person, except burglars or robbers.” 

During the life of the policy the plaintiff was 
violently assaulted by another person, not a rob- 
ber or burglar, who attempted to strike -him upon 
the head with a stick, but the plaintiff, to protect 
himself, put up his arm, and received the blow 
thereon, and thereby sustained the injury which he 
claims entitles him to recover of the company. 
The plaintiff was without fault in the affair, and 
the assault upon him is admitted to have been in- 
tentional. These facts appear in the agreed state- 
ment of facts upon which the case comes to this 
court. 

Under these circumstances, is the plaintiff enti- 
tled to recover? We think not. Were it not for 
the provision that the insurance should not cover 
injuries intentionally inflicted by another, it might 
perhaps be said, as some courts have held, that, 
as to the insured, the injury, for which he was in 
no way responsible, was an accident, an unfore- 
seen event, a casualty. 

But here the injury was sustained in one of the 
very ways which the policy provided should not 
be covered by the insurance — intentional injuries 
inflicted by another. An act may be intentional, 
while its result may be unforeseen and uninten- 
tional, and therefore accidental, within the mean- 
ing of the contract of insurance. But that is noe 
so in this case. Here the act was intentional. It 
was directed against the insured, and direct injury 
to the insured was intended. 

All the cases that have been called to our atten- 
tion. in which a similar provision of an accident 
insurance policy has been considered, hold that 
where the injuries sustained by the insured were 
intentionally inflicted by another, and where the 
intentional acts of another that caused the injury 
were aimed at the insured, there could be no re- 
covery (Insurance Co. v. McConkey, 127 U. S. 
661, 8 Sup. Ct. 1360, 32 L. Ed. 308; Hutchcraft’s 
Ex’r v. Insurance Co., 87 Ky. 300, 8 S. W. 570: 
Utter v. Insurance Co., 65 Mich. 545, 32 N. W. 
812). 

The suggestion made by counsel for plaintiff. 
that the injury sustained by the plaintiff was not 
the precise one intended by the person making the 
assault, is rather too much of a refinement. The 
plaintiff sustained an injury inflicted by another. 
That other intended to inflict injury upon the 
plaintiff, and accomplished his purpose. The case 
is clearly within the exception made by the con- 
tract of insurance. 
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SURETY COMPANY. 





RIGHT TO BE RELIEVED AND CoMPEL ITS PRINCIPAL 
TO ACCOUNT. 





New York Court oF APPEALS. 
Decided March 13, 1900. 


In the Matter of the Estate of Epmunp G. Tuur- 
BER, an Incompetent Person: AMERICAN 
Surety Company oF New York, Petitioner, 
Appellant; Fannie C. Tuurser, Committee, 
Respondent. 

A surety company has the same right as an indi- 
vidual bondsman to petition the court to be 
relieved from liability for the future acts or 
default of its principal, and to require its prin- 
cipal to file a new bond and settle his account 
(Code Civ. Pro., sec. 812). 


Appeal from an order of the Appellate Division 
of the Supreme Court in the Second Judicial De- 
partment, affirming an order made by the court at 
Special Term. 


Edwin Countryman for appellant; Raymond ‘ 
Haff for respondent. 


Vann, J. — This proceeding was commenced by 
an application made by the American Surety Com- 
pany of New York, under section 812 of the Code 
of Civil Procedure, to be released as surety upon 
the bond of Fannie C. Thurber, the committee 0° 
Edmund G. Thurber, an incompetent person. 

In October, 1897, Edmund G. Thurber was ad- 
judged a lunatic, and Fannie C. Thurber was 
appointed his committee upon giving a bond i: 
the usual form in the penalty of $50,000. The bon? 
was given on the 20th of August, 1898, the Ameri- 
can Surety Company signing the same as surety 
in consideration of $50, paid down by Mrs. Thur 
ber, and the agreement to pay $25 a year annually 
thereafter while the bond was in force. Before 
signing the bond the surety company accepted a 
contract from Mrs. Thurber, whereby she agreed 
among other things, to hold the company harm- 
less, notify it of suits and deposit any moneys 
coming into her hands in an accredited trust com- 
pany, the same to be withdrawn only upon checks 
signed by her as committee and countersigned by 
the surety company or its representative. It was 
also provided that “this agreement shall not, nor 
shall acceptance by the surety of payment for its 
suretyship, nor agreement to accept, nor accept- 
ance by it at any time of other security, in any way 
abridge, defer or limit its right to be subrogated 
to any right or remedy, or limit or abridge any 
right or remedy which the surety otherwise might 
or may have, acquire, exercise or enforce.” 

In February, 1890, while the bond was still in 
force, an order was granted upon the petitic> 
the company, requiring Mrs. Thurber to show 
cause why she should not furnish new sureties and 








render an account as committee or be removed 
from that position. She tried to show cause by 
presenting an affidavit establishing perfect regu- 
larity of procedure on her part as committee, an 
alleging that the company was acting through 
ulterior motives induced by the lunatic’s relatives 
who had refused to recognize her as his wife or 
their child as his legitimate son. She charged that 
their object was to prevent her from prosecuting 
certain actions to set aside contracts made by the 
lunatic, in which one of their number was inter- 
ested. She made out a strong case of hardship 
and injustice, which would have authorized the 
court, if its power is discretionary, to exercise its 
discretion by denying the motion. The Special 
Term denied the application upon the ground tha 
section 812 of the Code was not intended to apply 
to the case of a surety for consideration, as dis- 
tinguished from a gratuitous surety. Among the 
recitals of the order, as finally entered, is the state- 
ment that the company, on the argument of the 
motion, offered to return to Mrs. Thurber the 
premium paid by her. 

The Appellate Division stated in its order of 
affirmance that it was “made upon the ground 
that the provisions of section 812 of the Code of 
Civil Procedure, providing for the release or dis- 
charge of sureties from further liability, or liability 
for a subsequent act or default of the principal, do 
not apply to this case, the surety here being a cor- 
poration organized for surety purposes, and hav- 
ing become surety herein for compensation, and 
pursuant to a contract appearing on the record.” 

As it appears in the order appealed from th 
the determination of the Appellate Division was 
based on a want of power to grant the applicatio 
a question of law is presented which it is our du‘ 
to review, even if the courts below might hav: 
denied the application in the exercise of discre- 
tion (Tolman v. S. B. & N. Y. R. R., 92 N. 
354). The order states in effect that the cou~ 
simply decided the question of power without con- 
sidering the question of discretion. 

The power of the court depends on the con 
struction of section 812 of the Code of Civil Pro- 
cedure, which occurs in an article’ entitled 
“ General Regulations respecting Bonds and U~ 
dertakings.” It is provided by section 810, which 
is the beginning of the article, that a bond cr 
undertaking given in an action or special pro- 
ceeding must be acknowledged or proved and 
certified in like manner as a deed to be recorded. 
Section 811 provides, among other things, that 
“the execution of any such bond or undertaking 
by any fidelity or surety company authorized by 
the laws of this State to transact business, shall be 
equivalent to the execution of said bond or under- 
taking by two sureties, and such company, if ex- 
cepted to, shall justify through its officers or 
attorney in the manner required by law of fidelity 
and surety companies.” Section 812 requires the 
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bond to be joint and several in form where two or 
more persons execute it, and “ except when exe- 
cuted by a fidelity or surety company, or when 
otherwise expressly prescribed by law, it must b 
accompanied with the affidavit of each surety”’ as 
to his qualifications. After making other regua 
tions relating to the subject, the section further 
provides that “ the surety or sureties, or the repre 
sentatives of any surety or sureties upon the bond 
of any trustee, committee * * * or other 
fiduciary may present a petition to the court or 
judge that accepted such bond, praying to be 
relieved from further liability as such surety or 
sureties for the act or omission of the principal 
named in such bond occurring after the date of 
the order relieving such surety or sureties herein- 





after provided for, and that such principal be re-_ 


quired to show cause why he should not account 
and give new sureties. Thereupon, the court or 
judge must issue an order to show cause accord- 
ingly and may restrain such principal from acting, 
except to preserve the trust estate until further 
order. 


Upon the return of the order so issued, i! | 


the principal in the bond file a new bond in the | 
usual form to the satisfaction of the court or judge | 


within such reasonable time, not exceeding five 
days, as the court or judge fixes, the court or 
judge must make a decree or order requiring the 
principal to account for all his acts and proceed 
ings to and including the date of such order, and 
to file such account within a time fixed, not ex- 


ceeding twenty days, and releasing the surety or | 


sureties petitioning from liability upon the bond 
for any subsequent act or default of the principa’. 
If the principal fails so to file such bond with n 
the time specified, a decree must be made revoking 
the appointment of such principal and requiring 
him to so account, and file such account within 
twenty days. After the filing of an account, as 
required in this section, the court or judge must, 
upon the petition of the surety or sureties, or th 
representatives of such surety or sureties, issue an 
order requiring all persons interested in the estat: 
or trust funds to attend a settlement of such ac 
count at a time and place therein specified, an 


upon the trust fund or estate being found or made | 
good and paid over or properly secured, the surety 


or sureties shall be discharged from any and 
further liability upon such bond.” 


The argument in support of the position taken 
by the courts below is that, while the general 
words “surety or sureties” are broad enough to 
embrace surety companies, as the legislature, 
when referring to such a company elsewhere in 
the section or the one preceding, named it in 
terms, and did not so name it in the provisions 
authorizing the court to relieve a surety from fur- 
ther liability, it is presumed that there was no 
intention to give such a surety the right to apply 


for such relief. 


That part of the Code of Civil Procedure which ; 


| 





went into effect on the 1st of September, 1877, em- 
braced sections 811 and 812, which then contained 
no authority to surety companies to sign bonds or 
undertakings, and no provision authorizing any 
surety to apply for the relief now authorized by 
the latter section (L. 1877, ch. 318). In 1881 an act 
was passed authorizing the acceptance of certain 
corporations as sureties upon bonds and under- 
takings required or allowed by law, and in 1893 
another act was passed of the same character with 
more elaborate provisions (L. 1881, ch. 486; L. 
1893, ch. 720). In 1886 section 811 of the Code 
was so amended as to authorize the execution of 
bonds or undertakings by fidelity or surety com- 
panies authorized to transact business in this State 
(L. 1886, ch. 416). In 1892 section 812 was 
amended so as to authorize sureties upon certain 
official bonds to petition for release from liability, 
and this is the first appearance of any provision 
upon that subject in the Code which we have been 
able to discover (L. 1892, ch. 568). In 1895 said 
section was further amended by inserting in the 
earlier part thereof the provisions relating to 
fidelity and surety companies, which now appear 
therein (L. 1895, ch. 511). At this time surety 
companies had been doing business throughout the 
State for a number of years, as the legislature, 
irom its own action, is presumed to have known. 
When, therefore, it inserted a general provision 
relating to fidelity and surety companies in the 
earlier part of the section, if it had intended to 
except such companies from the provisions of the 
latter part, applying to sureties generally, the pre- 
sumption is it would have said so in terms. It 
cannot be presumed that when amending the fore 
part of the section its members failed to read th 
remainder, or to comprehend the effect of the 
amendment upon the section as a whole. It a 
lowed the general language, which theretofore h 
included all sureties authorized to sign bonds 
given in judicial proceedings, to remain after the 
section was so extended as to include fidelity and 
surety companies. As they are expressly named 
in one part and named generally in another, w 
no exception or qualification, there is no adequate 
reason to believe that the legislature intended | 
exclude them from any part. There was no neces- 
sity for repeating the words “ fidelity or surety 
companies” in order to make the section, as ai) 
entirety, apply to them, for they had already b.e¢ 
named and were necessarily included, unless « 
pressly excepted. As the legislature did not make 
any exception, we cannot, for there is no basis for 
an exception by implication. The section refers to 
any surety or sureties, and the appellant is a 
surety. Having contracted as a surety in the 
manner authorized by the Code, it can avail itself 
of such remedies as the Code provides for sure- 
ties generally. 


Surety companies are a convenience to the com- 
munity, and it is important that they should con 
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tinue sound and able to respond to their 
obligations. The legislature doubtiess intended tu 
promote their stability by extending the same 
protection to them that it extends to other sure- 
ties. The contracts of such companies are usuaily 
based upon an annual premium for a continuing 
bond. li the premium were not paid aiter the first 
year and the company could not avail itse: ot 1. 
privilege of the statute, its responsibility would 
continue with no compensation, for the bond 
would still be in force. No company can do busi- 
ness on such a basis. Moreover, if the annua: 
premiums are paid, but the principal is squander- 
ing the estate, how can a surety company protect 
itself? Through its officers it may inform those 
interested and request action on their part, but ii 
they reply, “* You are good and we are safe,’ wha 
relief is there unless it is under this section? If ix 
cannot induce those ultimately entitled to the 
money or property to act, its condition is hopeless 
and bankruptcy may be the result. These consid- 
erations, and others of like character, may well 
have intluenced the action of the legislature when 
it amended the section under consideration. 

The provisions of the statute authorizing the 
company to become a surety are part of the con- 
tract of suretyship, and were not waived by ac- 
cepting the contract of indemnity, which expressly 
provides that acceptance of security or consider- 
ation, should not “iimit or abridge any right or 
remedy which the surety otherwise might have.” 
We think, therefore, that the courts below fell 
into error when they held that section 812 did not 
apply to this case, and declined to pass upon any 
other question. 

The appellant claims that the provisions of the 
section are mandatory, as the word * must”’ ordi- 
narily excludes discretion. That word, however, 
is occasionally used in the Code without the im- 
perative meaning which it usually has (Spears v. 
Mayor, etc., 72 N. Y. 442; Wallace v. Feely, 61 
How. Pr. 225; affirmed, 88 N. Y. 646). The pro- 
vision requiring the court to “issue an order to 
show cause” implies that cause may be shown 
It is more than a substitute for a notice of mo- 
tion, for it is a specific requirement in a statute 
creating a special remedy, of which it is a part. 
There is no reason why the principal should } 
required to show cause, if no cause can be shown 
under any circumstances. When all the pro- 
visions of the section are read together we think 
the court has a discretion to exercise depending 
on the facts of the case, and is not commanded to 
make a decree regardless of those facts. In other 
words, we construe the expression “a decree mv: 
be made” under the circumstances to mean “a 
degree may be made,” and hence the Special Term 
had a discretion to exercise in the first instance 
and the Appellate Division by way of review. 
Neither court, however, exercised its discretion or 
considered the subject, because both held that 
section 812 did not apply to a surety company. 





The application of the company, therefore, has not 
yet been iully passed upon, so we are compelled to 
reverse the order appealed from and remit the pro- 
ceeding to the Appellate Division for further ac- 
tion. 

ParKERk, Ch. J.; O’Brien, Barrett, Haicur, 
Martin and Lanpon, JJ., concur. 

Order reversed, etc. 


a 


As TO.DIVISIBLE CONTRACTS. 
ie is a rule of damages that all damages, past, 
present and future, resulting from one cause 0: 
action, must be recovered in one suit, the rule 
being founded on the policy of avoiding a multi- 
plicity of suits. In applying this rule considerabie 
confusion has arisen in the field of contract, and it 
is the purpose of this paper to suggest a way of 
clearing this confusion. The confusion comes 
from the classification of simple contracts into 
entire and divisible, and the suggestion I have to 
make is that the word divisible is misused, and 
being misused, has of course given the courts 

great difficulty in making the classification. 

The courts say if the contract is entire the 
breach of any part of it is a breach of the whole, 
and gives rise to an action for all damages, present 
and prospective; if, on the other hand, the con- 
tract is divisible, a breach of part of it is not a 
breach of the whole, and gives rise to an action 
only for the present 'amages. 

The question that first presents itself, then, is 
whether a contract can ever be said to be divisible. 
The answer I give is no, because the obligation 
of a contract arises in agreement, and the very 
nature of an agreement is entirely oneness. An 
apple, a book or other material thing may be 
divided into two or more parts, and each part sub- 
sist; but an agreement cannot be. It is entire in 
itself; a division of it is unthinkable, for after we 
are agreed on anything we are agreed as to the 
whole; as long as we are disputing as to a part we 
are not agreed. When we agree in a contract we 
reduce to a definite form the factum which is to 
be the obligation of the contract — it may be sim- 
ple or complex, but it must be definite — and then 
there is only one way in which it can be fulfilled in 
accordance with our agreement. If there is a 
change in any particular it is no longer our agree- 
ment, and the obligation of the contract is not 
fulfilled, and there is a breach. To take a simple 
case: A. agrees with B. to pay $13.50 for B.’s 
horse, to be delivered in three days. Here there 
are several steps to be taken in the factum, but it 
is a definite arrangement, and can only be carried 
out in one way. If the horse is brought on the 
fourth day, or a few hours too late, or another 
horse is brought, or any change of any sort is 
made, the obligation of the contract has not been 
discharged, and there is a breach. And so it is 
with every simple contract. The teeth, hide and 
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hoois cannot be delivered in a contract ior the saie 
oi a horse and Gamages paid ior the remainder; 
there is Only one dennite way agreed on beiween 
ine parties in which the contract can be per- 
iormed. 

li 1 say to you, “1 wiil sell you my horse ior 
$50,’ and you say, “1 will pay that tor nim,” and 
1 am thinking ot a white horse, while you are 
thinking ot a biack, we havent come to an agree- 
ment, because there is more than one thing 1n- 
volved — we havent made the obligation dennite 
-- consequently there can be no contract. 

it 1 agree to build a house for you containing 
many apartments, arranged in such a manner, etc., 
there may be a great many eiements going io 
make up the one definite thing which we agree on, 
but each of these must be performed in its place 
or the obligation will not be iuifilled according to 
the agreement. 

We may have a series of acts less complicated 
than the building of a house, and yet no one - 
be left out without altering the chain and making 
it something different from what was agreed on, 
ii it were only the omission, by a iew days, of one 
delivery of a ton of coals out of ten deliveries 
agreed on; the damage might be slight, compar. 
atively speaking, but the injury to the agreement 
is irreparable, because it annihilates it. 





e . . | 
A contract performable in the alternative is ex- 


actly the same in this regard; there is but one 


definite solution of the obligation, viz., to do X | 


and omit doing A, or doing A omit X. Doing 


A and X and omitting J —doing J and omitting | 


A and X — nothing can be substituted for the one 
definite alternative. That is, the contract can be 
solved in only one way and be consistent with th. 
agreement which created the obligation. It 
therefore, entire. Any variation from the agree- 
ment destroys it utterly, because there can be i 
half-way place between coincidence with the agree- 
ment and difference from it. 

Then what is meant by the phrase, “ divisib.c 
contract?’’ The common illustration is a contract 
for hire or a book account. A. hires B. to wo 
for him for $50 a week, and says: “I will want you 
eight weeks.” This means that B. is to worx 
week and be paid for it, and there are to be eigh. 
such exchanges of a week’s work for a week’: 
wage. This has been called a divisible contraci 
But I think it is quite clear that this is not a 
divisible contract, but in point of fact a series o 
eight contracts—a compound contract. If we call it 
a divisible contract confusion at once arises. The 
question is, if the omission of one week’s work in 
this contract leaves the contract good as to the 
other seven, and only gives an action of damages 
for the one, — why, when A. contracts to build ¢ 
house, and completes half of it, why should he not 
recover for what he has done and pay damages 
for what he omits? Why is the one any more a 
divisible contract than the other? And the answer 


1S 





is, that one is not a divisible contract at all, but a 
compound contract —a series of simple contracts 
— the breach of any one of which gives an action 
ior the present and prospective damages due to 
that breach, and of course does not affect the 
others. 

Looking at it this way, it is very much easier tu 
distinguish between cases where it is doubtful to 
what extent future damages should be awarded. 
lhe test is simply this: Look to see if the contract 
is simple or compound. It can only be compound 
when the promisee would have been ready to con- 
iract severally for each part of it, and never where 
he would not have been willing to contract for any 
part independently oi any other part. 

Wm. M. WuHeErRry. 

Co_umBia Law ScuHoot, New York, March, 
1900. 


CAPITAL PUNISHMENT. 





y iggeonee are two bills before the present legisla- 

ture upon the subject of capital punishment, 
both fathered by assemblymen from Hudson 
county. One bill by Assembiyman Abbett, who is 
a son of the late Governor Abbett, provides for 
the execution of murderers by electricity. This 
bill certainly ought to pass. The revolting spec- 
tacle of a man slowly strangling to death at the 
end of a rope should be relegated to the Dark Ages 
as fast as possible. Except for the name of it, the 
guillotine would be a much beiter instrumeni for 
ending life than the gallows. It is true that asser- 
tions have been made in some quarters that death 
by electricity is not painless, but peculiarly the 
However this may be, it is certain that 
the spectacle of death by electricity is far less 
barbarous to sight than death by hanging. An- 
ether bill, introduced by Assemblyman Benny, 
provides that in murder trials the jury shall decide 
whether the convicted person shall be put to death 
or shall be imprisoned for life. By the peers this 
bill is said to have been suggested by Mr. Justice 
Garrison, of the Supreme Court, who, if rumor be 
correct, has no liking for capital punishment under 
any form. If this be indeed the view of the 
learned justice (and he is known to the members 
of the bar as one of the most acute, learned and 
sensible men who sit upon the bench in this State) 
it does not differ from opinions held by a great 
many men in New Jersey, though probably not by 
the majority. The Journal maintains the same 
view. To its editor’s way of thinking there are 
reasons enough which should induce any rational 
man to hesitate before giving his assent longer to 
capital punishment. But clearly the time is not 
ripe yet for its total abolition in New Jersey, and, 
therefore, the real question at issue is, shall there 
be an option given to the jury trying the crimina! 
to determine his mode of punishment? We hardly 


reverse. 


think this wise, and yet feel open to conviction on 
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the subject. If jurors were not so readily influ- 
enced by pleas for compassion, and if it were not 
almost certain that every verdict would substitute 
the minor for the greater punishment, we might 
think otherwise. A reply will naturally be made: 
If you do not favor capital punishment, why do 
you not favor this alternative? The answer is a 
simple one: Punishments should be uniform. If it 
is to be the settled policy of the State that a man 
convicted of murder should be put to death. 
should he not be put to death? Should it be left 
to the caprices of a jury to say that A. B. and 
C. D. must forfeit his life, while E. F. shall be 
imprisoned, when the grade of offense committed 
is precisely the same? Of course, this opens uy, 
large door of argument, and it is the argument on 
both sides we should like to see. We take it the 
members of the legislature will be perfectly fair 
and listen attentively and patiently to whatever 
may be said on both sides of the question. But it 
is clearly one which ought also to come up before 
the public for discussion before it is finally settled. 
One of our exchanges makes the following state- 
ment, and we are glad to print the same in this 
connection, because it may throw light on the 
situation: ‘“ The basis of argument in favor of this 
modification of existing law is the difficulty so 
frequently encountered in reaching first degree 
verdicts, where dependence for a conclusion is 
wholly placed upon circumstantial evidence, so 
often involved and entangling to the average 
juror’s mind. In numerous cases which might be 
cited there has been almost positive proof of guil: 
of murder in the first degree, yet those accused 
have gone scot free because skilful pleaders for the 
defense have been able to arouse in the minds of 
jurors just a shadow of doubt which rendered them 
unwilling to assume the responsibility of sending 
a man to his death. One or two of these cases 
have been so conspicuous in Camden county in 
recent years as to call forth loud demand for some 
such modification of the law as will fit similar situ- 
ations in the future. It has been earnestly arg: 
that if the jurors in several recent cases had had 
some loophole of escape from condemning the 
defendants to death they would have found them 
guilty, but they were glad to find an avenue out 
of so grave a responsibility in the ‘ benefit of the 
doubt’ accorded the accused person.’”’ — New Jer- 
sey Law Journal. 





PRIZE’"LAW. 


ROF. HOLLAND, the well-known authority 
on International Law, has written the follow- 
ing to the London Times: 

“ Questions of maritime international law which 
are likely to give rise not only to forensic argu- 
ment in the Prize Courts which we have estab- 
lished at Durban and at the Cape, but also to 
diplomatic communications between Great Britain 





and neutral governments, should obviously be 
handled just now with a large measure of reserve. 
Lord Rosebery has, however, in your columns 
called upon our government to define its policy 
with reference to foodstuffs as contraband of war, 
while several other correspondents have touched 
upon cognate topics. You may perhaps, therefore, 
be disposed to allow one who is responsible for 
the ‘ Admiralty Manual of the Law of Prize,’ to 
which reference has been made by your corre- 
spondent ‘S.,’ to make a few statements as to 
points upon which it may be desirable for the gen- 
eral reader to be in possession of information ac- 
curate, one may venture to hope, as far as it goes. 

* Of the four inconveniences to which neutral 
trading vessels are liable in time of war, ‘ block- 


; ade’ may be left out of present considerations. 


You can only blockade the ports of your enemy, 
and the South African Republics have no port of 
their own. The three other inconveniences must, 
however, all be endured, viz.: prohibition to carry 
‘contraband,’ prohibition to engage in ‘enemy 
service, and liability to be ‘ visited and searched’ 
anywhere except within three miles of a neutral 
coast, in order that it may be ascertained whether 
they are disregarding either of these prohibitions, 
as to the meaning of which some explanation may 
not be superfluous. 

“1. ‘Carriage of contraband’ implies (1) that 
the goods carried are fit for hostile use; (2) that 
they are on their way to a hostile destination. 
Each of these requirements has given rise to wide 
divergence of views and to considerable literature. 
As to (1), while continental opinion and practice 
favor a hard-and-fast list of contraband articles, 
comprising only such as are already suited, or can 
readily be adapted, for use in operations of war, 
English and American opinion and practice favor 
a longer list, and one capable of being from time 
to time extended to meet the special exigencies 
of the war. In such a list may figure even pro- 
visions, ‘under circumstances arising out of the 
particular situation of the war,’ especially if ‘ going 
with a highly probable destination to military use.’ 
(Lord Stowell in the Jonge Margaretha, 1 Rob. 
188; cf. Mr. Justice Story, in the Commercen, 1 
Wheat. 382, the date and purport of which are, 
by-the-by, incorrectly given by ‘S.’ It would be 
in accordance with our own previous practice, and 
with Lord Granville’s dispatches during the war 
between France and China in 1885, if we treated 
flour as contraband only when ear-marked as 
destined for the use of enemy fleets, armies, or 
fortresses. Even in such cases our practice has 
been not to confiscate the cargo, but merely to 
exercise over it a right of ‘ pre-emption,’ so as to 
deprive the enemy of its use without doing more 
injury than can be helped to neutral trade — as is 
explained by Lord Stowell in the Haabet (2 Rob. 
174). As to (2) the rule was expressed by Lord 
Stowell to be that ‘ goods going to a neutral port 
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cannot come under the description of contraband, 
all goods going there being equally lawful’ 
(Imina, 3 Rob. 167); but innovations were made 
upon this rule during the American Civil War 
which seem to be demanded by the conditions of 
modern commerce and might well be followed by 
a British Prize Court. It was held that contra- 
band goods, although bona fide on their way to a 
neutral port, might be condemned if intended 
afterwards to reach the enemy by another ship or 
even by means of land carriage. (Bermuda, 3 
Wallace; Peterhof, 5 Wallace.) A consignment to 
Lorenzo Marques, connected as is the town by 
only forty miles of railway with the Transvaal 
frontier, would seem to be well within the prin- 
ciples of the Civil War cases as to ‘ continuous 
voyages.’ 

“2. The carriage by a neutral ship of enemy 
troops, or of even a few military officers, as also 
of enemy dispatches, is an ‘enemy service’ of so 
important a kind as to involve the confiscation of 
the vessel concerned, a penalty which, under ordi- 
nary circumstances, is not imposed upon carriage 
of ‘contraband’ properly so called. (See Lord 
Stowell’s luminous judgments in Orozembo, 6 
Rob. 430, and Atalanta, ib. 440.) The alleged of- 
fense of the ship Bundesrath would seem to be of 
this description. 

“The questions, both of ‘contraband’ and of 
‘enemy service,’ with which our Prize Courts must 
before long have to deal will be such as to demand 
from the judges a competent knowledge of the law 
of prize, scrupulous fairness towards neutral claim- 
ants, and prompt penetration of the Protean dis- 
guises which illicit trade so readily assumes in 
time of war.” 





AN OFFICIAL INK. 


HE State of Massachusetts has an official ink 
for public records. A law providing for such 
an ink was passed four years ago upon the sugges- 
tion of the secretary of the commonwealth and the 
commissioner of records. They found that many 
of the public records were fading, among them 
the original manuscript of the State Constitution 
adopted in 1780. Earlier records, including the 
original charter of the colony, which is 152 years 
older than the Constitution, are mostly in a good 
state of legibility. It would appear that the 
colonial authorities gave attention to the matter 
of imperishable ink, undoutbedly using a fluid long 
tested in Great Britain. 

With the freedom of the colonies came a certain 
carelessness, as many colors and varying per- 
manence are ‘apparent in later documents. Up to 
1850 most of the ink was good. From that time the 
ink varied greatly, and a good part of it was poor, 
so public documents are fading out. Copies of 
the early records of Lexington deposited with the 








secretary of the commonwealth have become al- 
most illegible. 

The act passed four years ago made the secre- 
tary, as chief recording officer, responsible for the 
ink to be used for records in the commonwealth, 
and he took steps to find a suitable fluid for the 
purpose. The tests employed are described as 
foliows by the Boston Globe, from an interview 
with the secretary: 

“ The acceptable ink had to be able to with- 
stand the action of the sun’s rays behind a glass 
covering for three months. 

“Then it was decided that a severer test than 
that should be applied. 

“ The ink had to withstand for three months not 
only the action of the sun shining through glass, 
but to withstand for six months, without any pro- 
tection whatever, the action of the elements. 

“And before this test was applied the paper 
containing the ink had been soaked in water, and 
then in alcohol, and then in alcohol and water, to 
determine whether the color would fade or spread. 

‘“* Strange as it may seem, an ink was found that 
would withstand all these tests. It could be 
scorched by the heat and wet by the rain for six 
months, and also subjected all that time to every 
change of atmospheric temperature, and it would 
still be unchanged in strength and color on the 
paper.” 

An ink that met these requirements was pur- 
chased and supplied at a fair price to the record 
officers of the State. Last year the purchases 
amounted to about $1,000. The formula of the ink 
was a requisite of the contract with the makers, 
and the secretary publishes it as follows: 

“Take of pure, dry tannic acid, 23.4 parts by 
weight. 

“ Of crystal gallic acid, 7.7 parts. 

“ Of ferrous sulphate, 30.0 parts. 

“ Of gum arabic, 10.0 parts. 

“* Of diluted hydrochloric acid, 25.0 parts. 

““ Of carbolic acid, 1.0 part. 

‘Of water, sufficient to make up the mixture at 
the temperature of 60 degrees F. to the volume of 
1,000 parts by weight of water.” s 

The secretary would use a better ink if he could 
get it, and is still receiving samples for tests. It 
would be interesting to learn if attention has been 
given to the permanence of records in the State of 
New York. In the absence of information we pre- 
sume that the secretaries of state have attended 
to this matter through all the years from colonial 
times. The legislature would do well to ascertain 
the facts, so a change may be inaugurated in case 
any carelessness is evident. 

Town and county records are undoubtedly in 
bad condition. Provision for keeping town 


records is not, as a rule, adequate, and the records 
are moved hither and thither as the incumbents of 
the office of town clerk are changed. Under these 
conditions it is not to be expected that much care 
will be taken in selecting durable ink or paper. 
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The paper now in use is a matter of greater con- 
cern than the ink. During the last session of con- 
gress the question of suitable and enduring paper 
for public records and official publications was 
taken up, but we believe that no definite action 
was taken. It is highly important that States, 
counties and towns attend carefully to the selec- 
tion of ink and paper ior public records. The 
value of records will increase as the years go by. 
As a nation, we are yet young, and care should be 
taken now to avoid the confusion and loss that 
will inevitably ensue from fading records, or those 
that fall apart because the paper was intended only 
for immediate use. Our county authorities should 
look to this matter immediately if it has been in 
the least neglected. — Rochester Democrat and 
Chronicle. 





DRUNKENNESS AND DEFAMATION. 


N interesting case, Heffernan’ v. Hayes (re- 
Cases, November 4, 1899, p. 119), raising the ques- 


fense to an action for defamation, has recently 
been before the Supreme Court of Victoria. The 
defendant, by his defense, stated that he was 
suffering from temporary madness caused by ex- 
cessive drinking when he uttered the words com- 
plained of; that he uttered them not intentionally, 
nor maliciously, nor deliberately, but under the 
influence of such temporary madness; and that he 
had no recollection of having uttered them. He 
also inserted in his defense an apology. The court 
held that such pleading was properly struck out. 
But while the judges agreed in the result, they 
differed in their reasons. Justice Holroyd and 
Justice a’Beckett based their decision on the 
ground that the matters alleged only went to miti- 
gation of damages, and that, therefore, the primary 
judge had a discretion to strike them out as being 
unnecessary and embarrassing. 


Chief Justice Madden held that they could not 
even be given in evidence in mitigation of dam- 
ages. The learned judge said: 


“It is suggested that [the facts as to drunken- 
ness pleaded] would go in mitigation of damages. 
In my opinion they do not. They do not set up 
a defense on the principle in MacNaughten’s case 
that the man was in fact mad. But they allege 
that the defendant had been drinking to excess, 
and had thereby become temporarily mad. The 
only distinction between slander and libel, so far 
as the principles of law apply to either form of 
defamation, depends on whether the words spoken 
were abuse or were malicious. But once you have 
words spoken amounting to a defamation all the 
principles of libel apply. It could never be con- 
tended that if the editor of a newspaper had been 
wandering round town drunk, and that his state 





| he would not have done if he were sober. 
ported in the Australian Law Times Notes of | 





was obvious to any one who saw it, and while 
under the influence of drink he published in his 
newspaper a libel, his drunkenness would amount 
to a defense or could go to mitigate damages. I 
think that is quite clear. How much less would a 
person be injured by reason of the publisher of the 
libel or slander having been drunk when he pub- 
lished it? .I do not think drunkenness mitigates 
damages in a civil proceeding any more than in a 
criminal case it mitigates the punishment. Such a 
thing has never yet been admitted, and I know of 
no principle upon which it could be upheld. 
“Then it is said that those who heard the defend- 
ant utter the words complained of, and who were 
the first ‘ears of publication,’ would see plainly 
that he was drunk, and would probably on that 
account understand that what he said was nothing 
to which much attention should be paid. I cannot 
see the matter in that light. Most men would con- 
clude, on the principle in vino veritas, that the de- 
fendant in his drunkenness had let out that which 
They 
would pass it round as something wholly probable, 


rather than as something which did not exist at all, 
tion whether drunkenness can be pleaded as a de- ; 


but which was said so as to hurt those to whom 
the words were spoken.” 

It is tolerably clear in this case that the apology 
ought not to have been made in the pleading, as 
the Victorian Wrongs Act, 1890, on which this 
particular point turned, follows Lord Campbell’s 
act —a statute which distinctly does not empower 
a defendant to plead an apology, for it requires 
him with his plea to give notice in writing to the 
plaintiff of his intention to give such apology in 
evidence. Such written notice, however, might in 
England be made part of the statement of de- 
fense. (See Scott v. Sampson, 51 Law J. Rep. Q. 
B. 380; L. R. 8 Q. B. Div. 491, and Millington v. 
Loring, 50 Law J. Rep. Q. B. 214; L. R.6Q. B. 
Div. 190.) It may also be that in such a case 
drunkenness ought not to have been pleaded in 
mitigation of damages. But Chief Justice Madden 
is on delicate ground when he says that evidence 
on that issue could not be given in mitigation of 
damages. In criminal cases, where a particular 
intent is necessary to the constitution of an offense, 
it is open to a prisoner to show that he was, ow- 
ing to intoxication, not in a state in which he 
could have formed that intent. (See Regina v. 
Cruse, 8 C. & P. 541; Regina v. Monkhouse [1849], 
4 Cox, C. C. 55; and Regina v. Doherty [1887], 16 
Cox. C. C. 306.) There does not seem to be any 
reason why a similar rule should not be applied to 
actions of tort. — Law Journal (London). 


——_ > 


The death is announced of Sir Alured Dumbell, 
clerk of the rolls and judge of the Chancery Divi- 
sion in the Isle of Man. He was appointed deem- 


ster in March, 1880, and clerk of the rolls in 1883, 
and received the honor of knighthood in 1899. 
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NEW TRIAL. 


INADEQUACY OF VERDICT. 


HILE it is the common practice — if not the 
prevailing one — of trial courts, in personal 

injury suits, to set aside the verdict on the ground 
of its excessiveness, yet rarely is it disturbed on 
account of its inadequacy — in truth it is generally 
thought that the latter furnishes no ground for a 
new trial. And yet it would seem that no reason 
can be urged in favor of setting aside verdicts 
because of excessive damages which does not 
apply, with equal potency, to setting them aside 
for inadequacy of damages. At common law the 
courts claimed the power to set aside a verdict on 
account of its inadequacy, but from an examina- 
tion of numerous authorities it appears that such 
power was very seldom exercised. It seems that 
it was done only in extreme cases — such as where 
the jury had evidently been influenced by gross 
prejudice, capriciousness or glaring impartiality, or 
by 
where, as a matter of fact, the damages found did 
not amount to damages at all, but were palpable 
evasions of substantial damages. That the English 
judges, while asserting their power to set aside 
such verdicts, refrained from exercising it, because 
they had no rule to go by, evidences that emascu- 
lating timidity which so often characterizes the 





some other motive equally unworthy, and | 





the case. The rule must therefore be made abso- 
lute for a new trial.” 

The most recent American case (Benton v. Col- 
lin [N. C.], 34 S. E. 242) is in line with the Phillips 
decision. The North Carolina court say: “ There 
are conflicting decisions on this question in the 
courts of several of the States, but we believe that 
the conclusion arrived at by the English court in 
the Phillips case is the correct conclusion, and we 
will adopt it as the conclusion of this court.” 

In refusing to review the action of the trial court 
setting aside the verdict for inadequacy, the court 
say: “ Holding then as we do, that the Superior 
Courts of this State have the power to set aside 
verdicts for inaadequacy of damages, we logically 
conclude that such power is discretionary with 
them, and that it is not reviewable by us. The 
power to correct prejudiced and grossly unfair 
verdicts must be vested somewhere, and in our 
judgment it is best that such power be confined to 
the judges who preside over the trials. They are 
presumed to be learned in the law, imparatial in 
their judgments, and upright in their conduct, and, 


| with most rare exceptions, they have measured up 


bench. Declaring that the authority was vested in | 


them 
that the exercise of it would promote the doing of 
justice, yet they would not do it, because, forsooth, 
proper precedents were lacking. This was particu- 
larly true in actions of tort for personal injuries. 
In the most recent English case (Phillips v. Rail- 
way Co. (1879), 4 Q. B. Div. 406), the common- 
law rule was relaxed. This case was an action for 
damages for personal injuries sustained by the 
plaintiff through the defendant’s negligence, and a 
motion for new trial was filed on the ground of 
inadequacy of damages. It appeared from the 
facts shown that the jury must have omitted to 
take into consideration matters material to plain- 
tiff’s claim for damages. Defendant’s counsel con- 
tended that a new trial could not be granted on 
account of the damages being too small, because 
the action was for unliquidated damages, unless 
there had been some misdirection on the part of 
the trial judge or some misconduct on the part of 
the jury. The reviewing court said: “ We think 
the rule contended for has no application in a case 
of personal injury, and that it is perfectly com- 
petent to us, if we think the damages unreasonably 
small, to order a new trial at the instance of the 
plaintiff. There can be no doubt of the power of 
the court to grant a new trial where in such an 
action the damages are excessive. There can be 
no reason why the same principle should not apply 
where they are insufficient to meet the justice of 


to set aside such verdicts, acknowledging | 


to the standard of that presumption. — Chicago 
Law Journal. 


a 


SHALL WE HAVE A PERMANENT SALA- 
RIED BOARD OF REFEREES ? 


_. question has been raised in a recent num- 

ber of the Albany Law Journal whether it 
would not be advisable to establish a permanent 
salaried board of referees to relieve the present 
congested condition of our courts. As a general 
rule members of the bar seem to be in favor of 
the proposition, though, as is stated by one, the 
matter appears to chiefly concern those lawyers 
who practice in the New York and Brooklyn 
courts. Personally, we are inclined to welcome 
the innovation, not so much because we are in 
favor of this particular reform as because we are 
inclined to second any scheme which will bring 
about the rendering of more speedy justice. With 
the calendars so badly choked with cases that it 
takes on the average two or three years to bring 
a matter to trial, it is quite evident that something 
should be done, and that quickly. As stated by a 
recent writer in the columns of this magazine, the 
judges of New York county are probably the most 
leisurely members of any judiciary on the face of 
the earth. We do not believe that it would unduly 
tax their mental powers were courts to open at 
an earlier hour and close at a later one than is the 
custom at present. The class of cases in which 
compulsory references may be ordered is so small 
that the provisions of our code upon that subject, 
while furnishing sensible certainly fail to give 
adequate relief. Would not any attorney be as 


willing to have the ordinary run of his cases sub- 
mitted to the determination of a brother practi- 
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tioner learned in the law as to have them deter- 
mined by the average jury. While a great step 
in advance was undoubtedly taken when it was 
provided that those cases which involved a long 
accounting might be sent to referees, yet there are 
numerous other causes which can, with equal pro- 
priety, be placed before those officials for decision. 

Another aspect of the matter would be the 
elimination to a certain extent of the present 
question of personal favoritism in the appointment 
of referees as shown by judges who select their 
friends, political or otherwise. Of course, this 
factor would largely remain, but it would not, we 
think, become so prominent a part of the system 
as it now is. 

On the whole, we can say that the suggestion 
is one which we believe to be a good one, and we 
express a hope that our contemporary will be able 
to influence legislation in favor of the proposed 
reform. — American Lawyer. 





> 





WHY CORPORATIONS DO NOT GO TO 
HADES. 





A multi-millionaire one day 
His mortal coil unshuffled, 

And into hades found his way, 
With manner quite unruffled. 

He looked around for all the band 
Who shared his perpetrations. 

One thing he could not understand — 
He saw no corporations. 


Of course he knew a thing or two, 
From his extensive dealings, 

Of what the corporations do — 
Their grabbings and their stealings. 

He asked of Pluto, engineer, 
The cause of this condition. 

“ There are no corporations here; 
Don’t they go to perdition?” 


Said Mr. Pluto, “ I’ll explain 
This want of corporations; 
Don’t think it is that they abstain 
From sharp negotiations. 
Where all the corporations go 
I, too, did often wonder; 
Till Jeffreys told me long ago 
(He’s boiling over yonder): 


“Tf corporations got their due 
You'd fill up in an hour, 

For you must know that there are few 
Who don’t abuse their power. 

In order not to crowd this hole, 
’Twas thought most beneficial 

To make them bodies without soul, 
As beings artificial.’ ” 


Otto M. STERNFELD. 
N. Y. U. (Law), ’oo. 





THE BRITISH LAW AS TO PICKETING. 
T may not be generally known that in the im- 
portant case of Lyons v. Wilkins, the defend- 
ant, supported as he was by the trades unions, has 
decided upon the withdrawal of his appeal to the 
house of lords. This decision, which would cer- 
tainly not have been taken save under compulsion, 
may be taken to establish finally, so far as the 
present statutes are concerned, the law with re- 
gard to picketing. Before Lyons v. Wilkins, it 
was generally understood that what was called 
peaceful picketing was legal. That is to say, that 
when a dispute was in progress between employers 
and workmen, it was permissible for the latter to 
beset in groups the entrance to the works of the 
employers and to endeavor to induce, by argument 
and persuasion, any newcomers to refrain from 
entering these works. This course was pursued in 
the case of Lyons v. Wilkins, and the course of 
proceedings has been the following: The plaintiffs 
applied for an interlocutory injunction, which was 
granted by Mr. Justice North and confirmed by 
the Court of Appeal. They then applied for a per- 
petual injunction, which was granted by Mr. Jus- 
tice Byrne and confirmed by the Court of Appeal. 
The defendants then took the preliminary steps for 
an appeal to the house of lords; that appeal has 
now been withdrawn. The law, therefore, now so 
stands that strikers may not watch or beset the 
establishment of an employer with the object of 
dissuading other workingmen from entering his 
works, but may do so only for the purpose of 
communicating or obtaining information. The 
distinction is somewhat fine, but those who make 
a study of the relations of capital and labor are 
well aware that the decision of the Court of Appeai 
was a great disappointment to all the leaders of 
the new unionism, and that their reluctant decision 
to withdraw their appeal is an event of great im- 
portance. — London Times. 


> —— — 


JUDGES AND PUBLIC PROCURATORS IN 
JAPAN. 

HERE are at present (says the Japan Times) 
about one hundred vacancies for judges and 
public procurators in local courts throughout the 
country; and in consequence of the judiciary being 
thus short-handed much delay has been experi- 
enced in getting through with various criminal 
cases and other suits filed in court. This state of 
things will, however, be thoroughly remedied in 
May of next year, when the judicial! authorities will 
be enabled to fill the above vacancies by appoint- 
ing those now engaged in preparatory practices to 
the posts of the judges and public procurators. 
Such practitioners number eighty-five altogether, 
and the remaining vacancies will be filled up by 
picking out proper candidates from among the 
practicing advocates. It appears that the recent 
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advancement in the amount of allowance for the 
posts of the judges and procurators has proved a 
success in inducing the law graduates of the Uni- 
versity to enter the service, and that to such an 
extent that applications from the graduates reached 
this year to something like fifty in all, though for- 
merly very few applied. Under the circumstances 
the Japanese judicial system will attain greater 
perfection from next year. 


ee 


NEW YORK COURT OF APPEALS. 
ean 

HE present session of the Court of Appeals 

will continue until April 6th, on which day 
a recess will be taken to April 16th, when a ses- 
sion of stx weeks will commence. The succeeding 
session will commence June 4th, and will continue 
four weeks. 

Appeals from orders (Rule XI) may be noticed 
for either April 16th or June 4th. Motions will be 
heard orally on the first Monday of each session 
only, but may be submitted by both sides on any 
Monday when the court is in session. 

Attention of attorneys is called to Rule VII 
which will be strictly enforced. 

New York city counsel who intend to argue 
causes in the Court of Appeals should send their 
residence addresses to the clerk, with a reference 
to the calendar numbers of the causes which they 
are to argue. W. H. SHANKLAND, 

Clerk. 


ee 


Legal Rotes. 


Mrs. Robert Earl, wife of former Chief Judge 
Earl, of the Court of Appeals, died at a sanitarium 
in Clifton Springs, March 24th. Judge Earl was 
on the Court of Appeals bench from 1869 to 1892. 
Mrs. Earl had been in very poor health for several 
years, and her husband took her to Clifton Springs 
from their home in Herkimer a few months ago. 
She was about 70 years of age, and her husband ‘s 
a few years older. They have no children. 





Among cases recently decided by the Supreme 
Court of Ohio is that of Hays v. Smith, in which 
the defendant in error had recovered a verdict for 
$7,500 for injuries sustained about ten years ago by 
her horse running away in consequence of an at- 
tack by an alleged vicious dog kept on the prem- 
ises of the late ex-President Hayes, at Fremont. 
The Supreme Court reverses the Circuit Court 
(15 C. C. 300), who had affirmed the judgment 
below. The case goes back for new trial. 


The first day’s sale of the collections of the late 
Chief Justice Salmon P. Chase and his daughter. 
the late Mrs. Kate Chase Sprague, took place in 
Manhattan, Thursday. In spite of the fact that 
the rooms were crowded the 260 articles offered 
for sale, including many handsome antiques, 












brought but $2,235. An old engraving of Lincoln 
and his cabinet was sold for $4.25, an antique in- 
laid mahogany table brought $16, a genuine 
George Washington cup and saucer brought but 
$9, and an antique mahogany colonial bedstead, in 
which Gen. Winfield Scott once slept, was knocked 
down for $8. Mrs. Ethel Sprague Donaldson, a 
daughter of Mrs. Kate Sprague, paid $25 for a 
portrait of her mother. 


Mrs. Ballington Booth and her aids once won 
the confidence of a prisoner who was feared by all 
his companions. One day in speaking of his past 
he told them that he was absolutely innocent of the 
charge for which he was suffering imprisonment. 
and he thanked Mrs. Booth for some reading mat- 
ter she had brought him. “I have got witnesses 
to prove my innocence, even if they are in prison 
now,” he asserted. “ Why don’t you try to secure 
a new trial?”’ ‘“ Well, you see,” he replied after 
a little pause, “I was acquitted of a number of 
charges where I was guilty, and so when I was 
convicted of something I never did I said to my- 
self, ‘It’s just about even balance,’ and I took my 
medicine without any kicking.” 

The next meeting of the Michigan State Bar 
Association will be held in Detroit some time dur- 
ing the latter part of May. The executive com- 
mittee concluded to change the date of the meeting 
from July to May so as to have it held before, and 
not after, commencement. The committee believe 
that there are many members of the bar who will 
prefer to visit Ann Arbor while the university is in 
session, and especially before the law department, 
with its 850 students, has banked its fires. Papers 
will be read before the association by Judge Wm. 
R D.ay, chairman of the Peace Commission; Hon. 
Don M. Dickinson and De Vere Hall, Esq. The 
circuit judges of the State will be especially in- 
vited to attend this meeting, and they will be 
urged to adjourn their courts over the week dur- 
ing which it is held. 

Dowd versus the Albany Railway Company (47 
App. Div. 202) is another decision making for the 
comfortable and decent carrying of passengers in 
street cars. In this case Patrick Dowd, encum- 
bered with two rifles with bayonets fixed and a 
valise, got aboard one of the company’s cars. The 
conductor told him he could not ride with the 
rifles, and asked him to leave the car. He refused. 
and the conductor thereupon took him by the 
collar and pulled him off the car. Dowd sustainea 
no serious personal injury, but he sued the com- 
pany and got a verdict for $300. It seems that the 
company had in force the following rule: “ Pas- 
sengers must not be permitted to take into the 
cars packages or goods that are cumbersome or 
dangerous.” At the trial the judge left it to the 


jury to determine whether this rule was a reason- 
The Appellate Division of the Supreme 
Court, in reversing the lower court, said that as a 
The trial 


able one. 


matter of law the law’was reasonable. 
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judge also left it to the jury to say whether the | Mr. Justice North and confirmed by the Court of 


guns were dangerous articles to bring into the car 
This also was error, the court saying that there 
could be no doubt that the guns were dangerous. 
Under favorable conditions the miscellaneous as- 
sortment of boxes, bundles and baskets which are 
so frequently allowed in our already overcrow 
street cars are fully as dangerous as rifles with 
fixed bayonets. If the companies are justified in 
enforcing such a rule, it seems natural to wonder 
why passengers are not justified in insisting that 
the conductors do enforce it.—N. Y. 
Post. 


Even » 


ee 


English Hotes. 





The Law Society have announced that they 
have been advised that subjects of foreign States 
cannot, be admitted as solicitors. As some doubt 
seems to have existed in the matter, it has been 
thought desirable to make this announcement. 


Lord Russell of Killowen has finished his sit- 
tings to Mr. Sargent, R. A., for the second por- 
trait which that artist is painting of him as lord 
chief justice. Both pictures are expected to be 
ready for exhibition at the Royal Academy in May 
next. 

The appointment of Principal Chavasse, ot 
Wyclif Hall, Oxford, to the bishopric of Liverpool 
will add to the Anglican episcopate yet another 
member “learned in the law,” says the Law 
Times. Dr. Chavasse obtained a first class in the 
Final School of Law and Modern History at Ox- 
ford; Dr. Talbot, the bishop of Rochester, who 
obtained a similar distinction, was for many years 
lecturer in English law at Christ Church, Oxford; 
Dr. Creighton, the bishop of London, also gradu- 
ated in the Law School at Oxford; and Mr. Mac- 
Arthur, the bishop of Bombay, was called both tc 
the English and the Scotch bars, and was for a 
considerable time a practicing barrister at the 
English bar. 

It is announced by a correspondent of the Times 
that the defendant in the important case of Lyons 
v. Wilkins has decided upon the withdrawal of his 
appeal to the house of lords. This decision may 
be taken to establish finally, so far as the present 
statutes are concerned, the law with regard to 
picketing. Before Lyons v. Wilkins it was gen- 
erally understood that what was called peaceful 
picketing was legal. That is to say, that when a 
dispute was in progress between employers and 
workmen it was permissible for the latter to beset 
in groups the entrances to the works of the em- 
ployers, and to endeavor to induce by argument 
and persuasion any newcomers to refrain from en- 
tering these works. This was done in the case ot 
Lyons v. Wilkins, and the course of proceedings 
has been the following: The plaintiffs applied for 
an interlocutory injunction, which was granted by 





Appeal. They then applied for a perpetual in- 
junction, which was granted by Mr. Justice Byrne 
and confirmed by the Court of Appeal. The de- 
fendants then took the preliminary steps for an 
appeal to the house of lords; that appeal has now 
been withdrawn. The law, therefore, now so 
stands that strikers may not watch or beset the 
establishment of an employer with the object of 
dissuading other workingmen from entering his 
works, but may do so only for the purpose of com- 
municating or obtaining information. 


The education of the young, it may be admitted, 
is an ennobling pursuit, but it has its drawbacks, 
chiefly owing to the freaks of the raw material 
upon which it is exercised. In general the school- 
master is able to retaliate upon his tormentors 
with effect. Sometimes he suffers in silence. But 
if neither retaliation nor long suffering will ease 
his soul he has still, as Eady v. Elsdon shows, a 
chance of redress in the High Court. What is the 
point, however, at which the law will interfere? 
This is a subject upon which Mr. Justice Ridley 
has had to expatiate — somewhat vaguely, we fear 
—to a special jury this week. The particular 
provocation on which the plaintiff —the school- 
master —relied was the burning down of the 
school premises; the author of the burning down 
was the defendant — the boy; the boy’s object was 
to escape from school. Stated thus shortly, the 
schoolmaster’s case seems to call loudly for legal 
redress, and his claim has been admitted. In Mr. 
Justice Ridley’s phrase, the master undertakes the 
risk of “the wear and tear of school furniture by 
knocking about and kicking the doors,” but no 
more. What is the exact point in the reference to 
kicking the doors we do not pretend to know, but 
the sort of damage at which the learned judge 
darkly hints obviously stops short of arson, and if 
the master’s pupils burn his house about his ears 
he ought to have a remedy against some one, 
though we fear it is only against the culprits them- 
selves. Hence in the present case, so far as we 
can gather, the action was brought against the 
boy only, and to him apparently the plaintiff must 
look for the £450 damages which the jury gave 
him. He had very nearly, however, put himself 
out of court by his mode of doing business. He 
advertised for boys who were difficult to manage. 
and he was taken too literally at his word. Ap- 
parently the defendant was about as difficult a boy 
to manage as is to be found within the four seas. 
But to such a bargain as the plaintiff made the jury 
felt it necessary to put limits, and they did not 
think it saddled him with all the consequences of 
the defendant’s eccentricities. In future school- 
masters who aspire to exercise their art on the 
more perverse specimens of that animal fere 
nature known as “boy” will do well to scrutinize 


critically the material which is brought to them. — 
Solicitors’ Journal. 
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Gurrespondence. 
To the Editor of the Albany Law Journal: 

The recent and pending discussion in the public | 
press in relation to the bill passed by the assembly | 
limiting the absolute power of the corporation 
counsel to confess judgment in actions against the 
city of New York, because of its general municipal 
significance, and its bearing upon certain other 
questions in the charters of municipalities, seems | 
to merit a wide field of animadversion. 

Without presuming to enter into the advisability | 
of such legislation under existing Geenanetanees. | 
and even after conceding the broad policy of a 
bill requiring the consent of the mayor and comp- 
troller to confessions of judgment, still it seems 
that the collateral consequences of such a measure, 
taken in connection with the text of section 261 o° 
the Greater New York charter, assists in grafting 
upon the body of municipal law a principle much 
more vicious intrinsically than the one it hopes to 
abrogate. To be explicit: Section 261 of the 
Greater New York charter provides: “ No action 
or special proceeding, for any cause whatever, shall 
be prosecuted or maintained against the city of 
New York, unless it shall appear by and as an 
allegation in the complaint or necessary moving 
papers that at least thirty days have elapsed since 
the demand, claim or claims upon which such 
action or special proceeding is founded were pre- 
sented to the comptroller of said city for adjust- 
ment, and that he has neglected or refused to 
make an adjustment or payment thereof for thirty 
days after such presentment.” * * * This sec- 
tion naturally from its broad language would seem 
to grant the comptroller an absolute power for 
thirty days to pass upon the merits of all claims of 
whatsoever nature, liquidated and unliquidated. It 
does not appear to contemplate that a most sweep- 
ing injustice will be done in those cases where an | 
understanding of the law is absolutely prerequisite 
to an intelligent exercise of this power. It does 
not make a distinction between actions arising in | 
contract and in tort, but unqualifiedly implies that 
the legislature has the constitutional authority to 
enact a law, reversing and obliterating the consti- 
tutional functions of ministerial and quasi-judicial 
officers. Outside of the obvious impropriety and | 
folly from a lay point of view, in applying to a | 
financial officer, first. for an adjustment and set- 
tlement of a claim arising from personal injuries. | 
and based upon the legal omission of the munici- 
pality, there is a legal solecism involved of the 
gravest nature in admitting the legislature to 
the exercise of judicial prerogatives through the | 
medium of its own instrument —a ministerial offi- | 
cer. No one would doubt that it would be yal 
constitutional for the corporation counsel to be 
permitted to pay out salaries in the different de- | 
partments, and yet by what stretch of right can it 
be reasonable, proper or just that a financial officer 








. with 


be empowered to conduct a legal examination of 
witnesses in a manner necessarily calling for legal 
knowledge to arrive at a point where adjustment 
could be considered? In the case of Pulitzer v. 
City of New York, Justice Russell, in Supreme 
Court, Special Term, in overruling the demurrer 
to the complaint, said: 

“Tt would probably cause an upheaval in the 
arrangement of the department of finance if the 
court should now hold that the policy of the statute 
requiring presentation of claims, and an exam- 
ination of claimants, adjustment and payment of 
demands, covers also causes of action for tortious 
acts by the agents of the city, imposing upon the 
chief financial officer a hearing of such demands, 
the examination of witnesses, and their adjustment 
and payment.” 

Upon an appeal from this interlocutory judg- 
ment to the Appellate Division, First Department. 
O’Brien, J., delivering the opinion of the court 
reversing this judgment, evidently based his con- 
struction of the statute upon a rather literal and 
narrow conception of its import. After citing and 
discussing the various decisiens for and against 
the interpretation adopted by the latter court, the 
opinion continues: “ Thus section 2 of chapter 379 
of the Laws of 1860 provided that ‘no action or 
special proceeding shall be prosecuted or main- 
tained against the said the mayor, aldermen and 
commonalty of the city of New York unless it 
shall appear by and as an allegation in the com- 
plaint or necessary moving papers that at least 
twenty days have elapsed since the claim or claims 
upon which said action or special proceeding is 
founded were presented to the comptroller of said 
city for adjustment. * * *;’ and it was held in 
Russell v. Mayor (1 Daly, 263) that this require- 
ment was not restricted in its application to any 
particular class of cases.” Then quoting the lan- 
vuage of that decision, O’Brien, J., continues, fol- 
lowing a literal interpretation of the history of 
the successive acts from 1857 down to their incor- 
poration into the Consolidation Act, section 1104. 
Nothing. however, in the language of the decisions 
cited by the learned justice, nor throughout the 
entire opinion, contains any other legal principle 
in support of the policy of giving the comptroller 
such a vast power. The question of the constitu- 
tionality of the section was not raised even by 
iinplication, and hence upon the legality and policy 
of amending this section as it stands at present in 
the charter, the case cannot be regarded as a 
guide or as authoritative. The court simply re- 
lied upon the rather incorrect language of the 
section itself. It would appear that if the comp- 
troller, relying upon the power evidently conferred 
by the words of the section, were to attempt an 
adjustment of a claim based on a tortious act, he 
would not only find himself in an embarrassing 
position, but opposed by the proper department 
effectiveness. It is respectfully submitted 
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that the spirit of the chapter defining the functions 
of ministerial and judicial officers in the State 
Constitution would be an effectual bar in a court 
of last resort to any such encroachment upon the 
prerogative of the department of law in munici- 
palities. 

Under a corrupt administration of the depart- 
ment of finance, it would be perfectly possible as 
the law now stands to render the office of cor- 
poration counsel merely honorary. If there was 
one function of the department of law that the 
legislature contemplated as paramount, it must 
have been its exclusive right to inquire into the 
relative merits of legal claims based on torts of the 
city’s agents. Hence the language of this section 
261 is inconsistent not only with the duties and 
powers of the chief financial officer, but with the 
very fundamental! purpose in the creation of the 
office of corporation counsel, and that dignitary’s 
obligations to the city. 

If it be argued that the intention of this section 
was to apprise the city of notice, it is all the more 
unreasonable that the financial department should 
have been selected as the medium through which 
to convey the same, when the natural course would 
suggest the directest route by means of the law 
department. At any rate, it may be well for disin- 
terested and public spirited law-makers in their 
excessive zeal to circumscribe the law officer’s 
powers, not to omit the department of finance. 


Mr. Vernon, N. Y., March 20, 1900. 


UNITED STATES REPORTS. 
To the Editor of the Albany Law Journal: 

My attention has recently been called to a bill 
now pending in congress (H. R. 2551; S. 2480), 
introduced in the house by Mr. Jenkins and in the 
senate by Mr. Hoar, being entitled “ A bill to pro- 
vide for the further distribution of the reports of 
the Supreme Court.” This measure, it seems to 
me, is worthy of receiving much more attention 
than it has yet received from the public and the 
profession, and of full airing on the floor of con- 
gress. Already fully $60,000 has been expended 
by the government on these United States Re- 
ports, and it would seem that no further appro- 
priation should be made without the best and most 
convincing reasons for its necessity. This is espe- 
cially true for the reason that there is, or soon 
will be, an edition of United States Reports on 
the market which can be bought for $1.00 per 
volume, with full annotations down to the present 
time. I respectfully submit that the manifestly 


proper thing would be, if the bill is to pass at all. 
to have contained in it a provision that the cost 
to the government should not exceed the price of 
$1.00 per volume, which, I am certain, would give 
a handsome profit to those who are publishing the 
work. Perhaps a still better way would be to 





have the Supreme Court reporter provide in his 
contract that all of these books should be furnished 
by him at a price not to exceed $1.00 to be paid 
for by the government, and that all future volumes 
should be put in at the same price. The govern- 
ment could very readily republish all of these 
volumes and bring them right down to date with 
full annotations, for the amount of money that it 
would have to pay for the volumes which by th 
terms of this bill it is proposed to purchase. 

Now that I am on this subject, it occurs to me to 
inquire why it would not be well for congress to 
pass a law giving the reporter a good, round sal 
ary, such as the reporter of the United States 
decisions should receive, and these volumes could 
then be published by the government and fur- 
nished to the profession and every one else at : 
price not to exceed $1.00 or $1.20 per volume at 
the outside. Then the entire matter of publishing 
its reports would be in the hands of the govern- 
ment, where it properly belongs. As a matter of 
course, the matter of the appointment of the re- 
porter would remain just as it is now, with the 
court. 

This matter is one which directly concerns not 
only the government, but all members of the legal 
profession throughout the United States, and I 
hope to see it receive that amount of attention to 
which it is entitled. 


A MEMBER OF THE PROFESSION. 





Rew Books and Hew Editions. 


Gray’s Elegy. With a Translation into Latin 
Elegiac Verse. By the late Sir Alexander J. 
E. Cockburn, Bart., Lord Chief Justice of 
England. Boston: Frederick Dortman & Co. 
1900. 

This neat little pamphlet contains Lord Chief 
Justice Cockburn’s translation of Gray’s Elegy 
into Latin Elegiac verse, with the English on 
opposite pages. The translation was made prior 
to 1871, in which year Lord Cockburn gave copies 
to a few of his friends. This reprint is from a copy 
given to the late Mr. Beresford-Hope, M. P., for 
the University of Cambridge. Alexander James 
Edmund Cockburn [1802-1880] was for 21 years 
lord chief justice of England, and is remembered 
in this country as the representative of the British 
nation i re the Alabama claims, and as the presid- 
ing judge at the Tichborne trial. Of an ancient 
Scottish family, with his mother the daughter of a 
French vicomte, his education on the Continent 
and at the University of Cambridge made him 
proficient in both ancient and modern languages. 
To those who are familiar with the Latin language 
this admirable translation will be a source of con- 
stant delight. 








